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UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATI ONAL TRANSPORTATI ON SAFETY BOARD
at its office in Washington, D. C
on the 19th day of Mrch, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Aviation

Adm ni strati on,

Conpl ai nant, Docket
y SE- 9801

DAYLE M LLER ANDERSON,

Respondent .

OPI NI ON AND ORDER

Respondent has appealed from the oral initial decision
of Administrative Law Judge Wlliam R Millins, andered at
t he conclusion of an evidentiary hearing on August 28,
1989." The law judge affirned an order of the
Adm ni strator charging respondent with a violation of section
91.75(b) of the Federal Aviation Regulations ("FAR" 14

CF.R Part 91) for deviating from the clearance assigned by

‘An excerpt fromthe hearing transcript containing the
initial decision is attached.
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Air Traffic Control (ATC).® The |aw judge, however, reduced
respondent’s sanction from a suspension period of 30 to 15
days. °
After consideration of the briefs of the parties and the
record bel ow, the Board concludes that safety in air conmmerce
or air transportation and the public interest require that
the Admnistrator’s order finding that respondent violated
FAR section 91.75(b), as nodified by the initial decision, be
af firmed.

The incident at issue is factually quite sinple. On My
27, 1988, respondent was second-in-conmand (SIC) of Conquest
Airlines Flight 601 from Tyler, Texas to Austin, Texas
Respondent was a new enployee at the time of the jncident,
with only one day’'s experience as a first officer for
Conquest Airlines. In addition, a principal operations
I nspector fromthe FAA was aboard the aircraft, conducting an
enroute inspection. The aircraft was cleared to 4,000 feet
but clinbed to 5,000 feet.

The pilot-in-command (PIC) testified that before

t akeof f, he received a clearance from ATC to clinb and

mai ntain 6,000 feet. Shortly thereafter, the clearance was

2n

§ 91.75 Conpliance with ATC clearances and

i nstructions.

_ (b Except in an energency, no person nmay operate an
aircraft. contrary to an ATC instruction in an area in which air
traffic control Is exercised."

‘The Administrator did not appeal the reduction in
suspensi on peri od.
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amended to 4,000 feet, which the captain apparently set on
the altitude alert.” The captain further testified that he
told respondent to “be cool . . . |let nme do the work," because
he thought that respondent mght be a bit nervous given the
circunstances of the flight.” The aircraft clinbed through
4,600 feet before the captain noticed that the altitude alert
read 4,000. After confirming with ATC that the clearance was
i ndeed 4,000 feet, he inmmediately brought the aircraft down
to the correct altitude.’

Respondent testified that he did not hear the clearance
because he was busy conpleting other tasks. He conceded,
however, that the altitude alert was in his plain view
Though he does not dispute that the aircraft flew through the
assigned altitude, respondent nmmintains that, since the

captain told himto "be cool," it was not his responsibility

‘The captain testified that he did not renenber receiving
t he amended cl earance. It was established |ater through the
tape of his comunication with ATC that he had received and
acknow edged the anended cl earance.

“The captain could not remenber his exact words to the
respondent, but knew he nade statenents with the effect of
“just be cool," and “don’t do anything out of the ordinary or,
yousgnoma try to be extra cautious or extra safe." Transcript
at .

He further testified that even though he told respondent
to “be cool,” he expected respondent, as first officer, to cal
out altitudes. He stated that the co-pilot “has a
responsibility to help the pilot" and to alert himif the
aircraft clinbs through the assigned altitude.

‘The Administrator issued an order suspending the
captain's airman certificate for 30 days, alleging that he also
violated FAR section 91.75(b). The captain appeal ed, but
before the hearing, agreed to withdraw his appeal for a
reduction in sanction to a 15-day suspension.
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to nonitor the altitude.” He claims instead that he was
nmerely following the orders of the PIC. Respondent asserts
that the captain, as PIC, had the ultimate responsibility for
every aspect of the flight, had the right to assunme all
duties, and thereby absolved respondent of any culpability
for the altitude deviation.

W do not agree that respondent’s failure to help insure
that the aircraft conplied wth its clearance is sonehow
justified because the PIC made a comment that, in our
j udgment, cannot reasonably be understood to have been
intended to relieve respondent of his responsibility.® The
anmbi guous statement of "be cool" is an inadequate basis on
which to rest the abdication of the responsibilities of the
SIC.

Clearly, a PIC is responsible for the operation of the
aircraft he comands. This does not nean, however, that the
SI C bears no responsibility for the safety of the flight. In
Adm nistrator v.Daniels, 2 NISB 2346 (1976), we stated that

"the first officer shares in the responsibility for the
safety of the flight . . .." [d. at 2348. W explained that

t hough the captain has the greater accountability, both he

‘Respondent repeatedly testified that he did not know what
the altitude clearance was and did not see a need to inquire
about it because the captain told himthat he would "take care
of things."

A more plausible explanation is that the PIC was trying
0 put respondent at ease given the circunstances of the
I

t
flight.
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and the first officer are responsible for the safe operation

of the flight. See also Administrator v. Pierson and Lundy, 2
NTSB 403 (1977).

Under FAR section 135.99, Flight 601 required a second-
in-command.’ According to the Conquest Airlines Flight
Manual, the SIC must call out an altitude deviation of plus

or minus 200 feet when it occurs without an explanation from

at 27. The SIC is also required to call out the altitude
when the aircraft is 1,000 feet from the assigned altitude.
Id. at 26. As SIC, respondent also had a general duty to
alert the captain to any potentially dangerous situation he

observed during the flight.'"

‘FAR section 135.99 states:
"§ 135.99 Conposition of flight crew

(a) No certificate holder nmay operate an aircraft wth
less than the minimum flight crew specified in the aircraft
operating limtations or the Aircraft Flight Mnual for that
alrcraft and required by this part for the kind of operation
bei ng conduct ed.

(b) No certificate holder nay operate an aircraft wthout
a second in command if that aircraft has a passenger seating
configuration, excluding any pilot seat, of ten seats or nore.”

The Beech Mdel 1900C, the aircraft operated in the
i nstant case, had a passenger configuration of nmore than 10
seats.

“The Conquest Airlines Flight Mnual states:

“If a flight deviation or critical situation is

observed by the SIC and there is no response by the

PIC to his challenge, a second challenge nust be

made. If there is still no response, the SIC
(continued. . . )
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Respondent insists that only one person can be found to
have deviated fromthe altitude clearance since "only one
person can fly an aircraft at a given tine.” This argunent
is inherently faulty, as it is inconsistent with Board

precedent and the FARs."™ See. e.Q.. Admnistrator v. Hart
2 NTSB 1110 (1974)." Respondent further argues that “if

0 .. . continued)

announces he is assunmng control and takes the
necessary control of the airplane to keep it in, or
return it to, a safe operating envel ope. Response,
as used herein, neans verbal as well as appropriate
action.”

section 701, Standard Qperating Procedures at 2.

"Respondent al so argues that- the |law judge based his
finding on what he perceived as carel essness or negligence in
not calling out the aircraft's altitude. Respondent "asserts
that his failure to call out altitudes did not cause the
aircraft to deviate fromits assigned altitude and therefore
the | aw judge based his decision on an act or om ssion that was
not specifically proscribed by section 91.75(b). W find this
argument unpersuasive. Sinply because the |aw judge perceived
respondent’s conduct to be careless does not alter the | aw
judge’s conclusion that respondent, as SIC, had the
responsibility, as alleged, to operate the aircraft in
accordance with ATC instruction and that he neglected this
responsibility.

FZ

“In Adninistrator v. Hart, 2 NTSB 1110 (1974), a first
officer attenpted to argue that he could not be held
responsible for the aircraft’s deviation fromits assigned
airway. He clainmed that he did not “operate" the plane because
the captain was in actual physical control of the aircraft. W
did not accept this narrow interpretation:

"In our judgment, . . . the term ‘operate’ should
| ogically be given broader construction to include
t hose required flight crewrenbers whose
participation in the operation of an aircraft is
essential to the safety of flight. It follows that
a copilot’s failure to performthe duties assigned
to his position could constitute a violation of a
regulatory provision . . . which proscribes a person
from operating an aircraft in a certain manner.”
(continued. ..)
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his pilot-in-command tells himto keep quiet and don't do
anything but his conpany nmanual tells himthat he has certain
duties to perform" he should “keep quiet and let the pilot
fly the airplane." Apart fromthe fact that the record does
not support a finding that respondent was so directed by the
PIC, we disagree with his legal assessnent. \Wen the first
officer, as here, is required to be present, the regulations
dictate that he shares responsibility for the safe operation
of the flight whether or not he personally perforns all of
his crewrenber duties.
ACCORDI N&Y, IT I'S ORDERED THAT:
1. Respondent’s appeal is denied; and
2. The Administrator’s order, as nodified by the initial
decision, is affirnmed.”
COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART, and

HAMVERSCHM DT, Menbers of the Board, concurred in the
above opi nion and order.

2. ..continued )
ld.. at 1111-12.

In Hart we found that the first officer was not
accountable because his duty to nonitor the flight's
navi gational position and advise the captain of any deviation
from the assigned airmay was not outlined with sufficient
specificity in the regulations or flight nmanual. In the
i nstant case, however, a first officer’s duty to call out the
aircraft’s altitude at 1,000 feet before reaching the assigned

altitude was distinctly stated in the Conquest A rlines Flight
Manual

“For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm nistration pursuant to FAR § 61.19(f).



